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spect to the transaction out of which the injury was received. State v. 
District Court, 128 Minn. 43, 3 50 N. W. 211. Obviously, therefore, an in- 
dependent contractor does not come within the definition or purview 
of the statutes. Vamplew v. Parkgate Iron, etc., Co., (1903) 1 K. B. 851. 
However, it is often very difficult to determine, in a given case, whether 
one is an employee or an independent contractor. See In re Rheinwald, 
168 App. Div. 425, 153 N. Y. Supp. 598; 1 Honnold, Workmen's Compen- 
sation, 208. 

While there is a great deal of confusion in the decisions as to what 
persons are employees within the meaning of the acts, the decision in 
the principal case seems sound on reason and principle, when it is re- 
membered that the statute is remedial and, therefore, to be liberally 
construed in favor of the person injured. Beckman v. Oelerich & Son 
(App. Div.). 160 N. Y. Supp. 791. And the fact that the plaintiff was 
both an officer and stockholder of the corporation should not, of itself, 
affect his status as an employee. See 1 Honnold, Workmen's Compensa- 
tion, § 173. This doctrine cannot, within the meaning of the several 
statutes, be extended to all corporate officers; but must be confined to 
those cases where the officer is engaged under a "contract of service" 
to do work within the usual course of business of the corporation. 

Mortgages — Construction — Deed Absolute on Its Face. — The plaintiff 
borrowed money from the defendant and executed a mortgage to secure 
the payment of the debt. The debt not being paid at maturity, the 
plaintiff gave the defendant an absolute deed to the property, which was 
worth but little more than the amount of the debt, and, at the same 
time, made a contract whereby he should have the right to repurchase 
the property within a year. He now seeks to have the deed declared a 
mortgage. Held, the transaction constituted a purchase and sale of the 
property. Shaner v. Rathdrum State Bank (Idaho), 161 Pac. 90. See 
Notes, p. 403. 

Municipal Corporations— Liability— Personal Injury Resulting from 
Public Celebration.— The plaintiff's intestate was killed by the explo- 
sion of a defective bomb sent up during the course of a public Fourth 
of July celebration given by a city and from which the city received no 
pecuniary profit. The plaintiff brought an action against the city to 
recover damages for the wrongful death. Held, the city is not liable. 
Pope v. City of New Haven (Conn.), 99 Atl. 51. 

Two kinds of duties are imposed upon a municipality; one is govern- 
mental, or for the benefit of the whole public, and the other is quasi- 
private or ministerial. A city is not liable to a person injured by it in 
the performance of or failure to perform a governmental duty. Tram- 
mel} v. Russcllzille, 34 Ark. 294, 36 Am. Rep. 1; Jones v. Williamsburg, 97 
Va. 722, 34 S. E. 883, 47 L. R. A. 294. Thus, one arrested for violating 
an illegal ordinance cannot recover damages for the illegal imprisonment. 
Trammcll v. Russellville, supra. Nor is a city liable for the acts of its 
public officers in performing governmental duties; and, therefore, it is 
not liable for their failure to protect private property from a known 
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violation of the law. Hart v. Bridgeport, Fed. Cas., 6149. A person in- 
jured because of the negligent failure of the police to suppress a sham 
battle in the street has no right of action against the city. Jolly's Adm'r 
v. Hawesville, 89 Ky. 279, 12 S. W. 313. 

By the better view, on the ground of governmental duty, it has been 
held that a city is not liable for the injuries received from the negligent 
discharge of fireworks displayed to amuse and entertain the public. 
Tindley v. Salem, 137 Mass. 171, 50 Am. Rep. 289; Kerr v. Brookline, 208 
Mass. 190, 94 N. E. 257, 34 L. R. A. (N. S.) 464; Bartlett v. Clarksburg, 
45 W. Va. 393, 72 Am. St. Rep. 817, 43 L. R. A. 295. But it has been 
held that a discharge of fireworks in a public street, authorized by the 
city, constitutes a public nuisance for which the city is liable. Speir v. 
Brooklyn, 139 N. Y. 6, 34 N. E. 727, 21 L. R. A. 641, 36 Am. St. Rep. 
664. In a similar case a city was held not liable for the firing of a can- 
non in a public street. Robinson v. Greenville, 42 Ohio St. 625, 51 Am. 
Rep. 857; O'Rourke v. Souix Falls, 4 S. D. 47, 46 Am. St. Rep. 760. And 
a city is not liable for injuries resulting from the negligence of a city 
fireman; since it is the governmental duty of a city to protect its inhabi- 
tants from fire. Jewett v. New Haven, 38 Conn. 368, 9 Am. Rep. 332. 
Nor, for the same reason, is it liable for injuries to a pupil resulting from 
its failure to repair a staircase in a public school. Hill v. Boston, 122 
Mass. 344, 23 Am. Rep. 381. But a distinction is made between a dan- 
gerous use of the streets and the unsafe physical condition of the 
streets themselves. In the latter case, because of the peculiar powers 
conferred upon a municipality in reference to its streets and because 
the interest of the whole public is involved, a municipality is held to be 
under a special duty to the public, and liable for injuries resulting from 
their unsafe condition. Wilson v. Wheeling, 19 W. Va. 323, 43 Am. Rep. 
780. 

A municipality is always liable for its quasi-private or ministerial du- 
ties just as a private corporation or an individual. Where a city owned 
a wharf from which it derived tolls, h was held liable for the loss of a 
vessel caused by its failure to keep the entrance thereto in a safe con- 
dition. Petersburg v. Applegarth, 28 Gratt. (Va.) 321, 26 Am. Rep. 357. 
And a city has also been held liable for improperly maintaining a market 
house. Barron v. Detroit, 94 Mich. 601, 54 N. W. 273, 34 Am. St. Rep. 
366, 19 L. R. A. 452; Suffolk v. Parker, 79 Va. 660, 52 Am. Rep. •640. 

Negligence— Imputed Negligence— Invitees.— While plaintiffs daughter 
was riding in a vehicle in which she had been invited to ride, the de- 
fendant's train struck the vehicle, and she was killed. The accident was 
caused by the joint negligence of the defendant and the driver of the 
vehicle. The plaintiff brought an action to recover damages for the 
wrongful death. Held, the plaintiff can recover. Martindale v. Oregon 
Short Line R. R. Co. (Utah), 160 Pac. 275. 

The decided weight of authority holds that the negligence of the 

driver of a vehicle is not imputed to an occupant who has no control 

over him. Atwood v. Utah Light & Ry. Co., 44 Utah 366, 140 Pac. 137; 

Knoxville Ry., etc., Co. v. Vangilder (Tenn.), 178 S. W. 1117. Contra, Lake 
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